From: Holloman, Rachel

To: Teter, Royan; Trivedi, Adrienne; Cobb, Christina; Varco, Joseph; Charlton, Tom
Cc: Koch, Erin; Davis, Donna; Goodis, Michael; Rosenblatt, Daniel; Coleman, Anita
Subject: FW: Follow-up form Conversation this week- Prop 65 warnings on invoices
Date: Friday, November 09, 2018 8:12:44 PM

Attachments: ATT00001.txt

Sample invoice to adapt to Prop 65 wording.pdf
Sample PCA Rec to adapt to Prop65 wording.pdf
California Proposition 110918.docx

Hi Royan,

| am just getting ready to schedule the meeting the proposal to put the Prop 65 language on the
invoice. Dave Lawson’s question was is the invoice considered labeling. | have Here are the
attachments that you did not receive in my earlier meeting. | am also attaching a summary sheet on
Prop 65. | hope to have the meeting set up soon. | will forward Erin Koch response from OGC in
another email. Thanks!

Rachel Holloman, Chief

Fungicide and Herbicide Branch,

Registration Division, OPP, OCSPP, EPA

(703)305-7193

holloman.rachel@epa.gov

From: Dave Lawson <davel@healthyplants.org>

Sent: Friday, October 05, 2018 5:23 PM

To: Holloman, Rachel <Holloman.Rachel@epa.gov>

Cc: aprichard@cdpr.ca.gov; Renee Pinel <reneep@healthyplants.org>

Subject: Follow-up form Conversation this week- Prop 65 warnings on invoices

Rachel,

| have attached examples of what | described to you earlier this week. While EPA continues to
consider how to address the California Proposition 65 warning language (or alternative language) for
pesticide product labels, we are also in need of EPA guidance regarding how retailers in California
may provide Prop 65 warnings to their customers. The Invoice example is a reflection of what some
dealerships provide as a Prop 65 warning using the older OEHHA required language.

So, to restate my question, But as they gear up to use the newer 2018 required language from
OEHHA for Prop 65 warnings — the question arose — is the dealership pesticide sales invoice
considered an extension of the label? If it is, then does FIFRA pre-empt this potential warning
mechanism?

Then, perhaps a little more complicated would the attached example of a California Pest Control
Advisor (PCA) pesticide use recommendation (which is also required in California by the Department
of Pesticide Regulations) be considered an extension of the label?

These questions arose as retailers were/are trying to update software that automatically recognizes
a Prop 65 listed pesticide, and inserts the warning automatically onto the invoice and the PCA
recommendation sheet. These documents accompany the product being delivered to the
grower/purchaser.

Ultimately, the retailers/dealerships/applicators would like to insert the newer OEHHA warning
language in place of the older language, if that is agreeable to EPA.

Please let me know your thoughts on how we may proceed to ensure our member companies are in
compliance with federal and state regulations.
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Retailer Company Name Invoice #:
Address I N VO I C E Invoice Date:
City, State, Zip code Ship Date:
Example 1
P.O. #:
Customer Name (Bill to/Ship to) E:Le::"e'”
Customer Address
Company Logo
Ship Via: Company Vehicle
Product #: Product Description Quantity Gross Unit Rounded Net Sales Tax Gross Ext’d
EPA # Price Disc Price Price
1000009376 Manzate Pro-Stick ***C***
EPA # 70506-234
Days to Harvest: Re-entry Interval: Site ID:

Material Safety Data Sheets are available upon request for applicable products. Contact your local branch for

details. No recommendation has been made or provided by seller concerning the use of any pesticide covered by

this invoice. In case of emergency, call Chemtrec at 1-800- 424-9300.

For EPA Worker Protection Standard (WPS) information, please go to www.agrian.com-label look up tab.

Grower Applied

***Invoice Notes***

(***C***) WARNING: This product contains a chemical known to the state of California to cause cancer.

A CALIFORNIA PESTICIDE MILL ASSESSMENT HAS BEEN PAID ON THE APPLICABLE PRODUCTS

Invoice Sub Total:

Sales Tax:

Invoice Total:

Less Prepay Used:

Discount:

Less Prepay

Gross Invoice Total:

Amount Due:

Remit To:

Company Name

Address

City, State, Zipcode




http://www.agrian.com-label/




Product Use Recommendation

Page 1 of 7

171092 - 192219491 (Rec No. 1945482)

Retailer
Company
Name

Proposed Date/:

Expire Date:

PCA & License

Applicator

Grower Applied

Grower

Grower & Permit Number

Name

Permit Number

Address Address
City, State Zip code Phone:
Phone: ’
County Site Commodity Method Ground| Proposed |Treated |Tank Volume No. Spray Volume
San Joaquin WALNUT 55 Acres |55 Acres |500 Ga Tanks |100 Ga
11
Site ID / STR Location Planted Area | Proposed Area | Treated Area Row | Band
55 Acres 55 Acres 55 Acres
* ALWAYS READ AND FOLLOW LABEL DIRECTIONS *
* In addition, adhere to all State and local regulations governing the use of these products "
The execution of this recommendation certifies that alternative and mitigation measures that would substantially lessen any significant
adverse impact on the environment have been considered and, if feasible, adopted.
Signal Labeled Per Full
Product Name Word Commodity Pest Rate Tank Mat. Req.
DuPont ) Caution |Walnut Blight, 41b/A 20 Lb 220 Lb
DuPont Kocide 3000 Walnut
Fungicide/Bactericide (352-662-ZA)
(46.10% - Copper Hydroxide)
sup UPI Manzate Pro-Stick |Caution |Walnut Blight, 241lb/A 12 Lb 132 Lb
(70506-234)**C** Walnut
(75.00% - Mancozeb)
Loveland Products, Inc. Warning [Nut Tree Na 4 Floz / 100ga |20 Floz 1.72 Ga
Bond Max (34704-50060)

Pre-Harvest Interval: 75 Days

Re-Entry Interval : 48 Hours

Supplemental Label Required

Restrictions: Avoid Drift — Do Not Feed/Graze Treated Area -- Toxic To Fish -- See Label Regarding Feeding/Grazing --

Species Toxic To: Fish; Aquatic Organisms; Aquatic Invertebrates

Criteria Used For Determining Recommendation: Prevention

Advisor Comments:

THE MATERIAL AND CONTENT CONTAINED IN THE AGRIAN DATABASE AND ON THIS DOCUMENT ARE FOR INFORMATION ONLY AND NOT INTENDED TO BE A SUBSTITUTE FOR THE
ACTUAL EPA AND/OR STATE APPROVED PRODUCT LABEL. USERS OF THIS DATABASE MUST READ AND FOLLOW THE APPROVED PRODUCT LABEL AFFIXED TO THE PRODUCT
CONTAINER AND/OR APPLICABLE SUPPLEMENTAL LABELING BEFORE USE OF THE PRODUCT. RECIPIENT OF THIS DOCUMENT MUST HAVE THE PROPER KNOWLEDGE AND/OR
LICENSING TO USE THIS DOCUMENT. USE SHALL BE DEEMED ACCEPTANCE OF, AND USE IS ONLY AUTHORIZED BY AGRIAN TO USERS WHO AGREE TO BE BOUND BY, THE TERMS OF

SERVICE PUBLISHED AT AGRIAN.COM.

**c**

California to cause cancer.

WARNING: This product contains a chemical known to the state of

| certify that the product recommendations contained in this document are consistent with my review and understanding of the product notices
beginning on the following page and the product(s) label.

Signature:

License Number:

Date:

Rec No. 1945482
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[bookmark: _GoBack]California Proposition 65 (Prop 65) 11/09/18

[bookmark: _Hlk529213223]Background

Californians voted Prop 65 into law in 1986.  This law requires California to publish a list of chemicals that may cause cancer or reproductive harm.  Businesses are required to provide a clear and reasonable warning. The purchaser/user should not have to seek out the warning.  If the statement is not prominently displayed, any citizen can sue the company for violating Prop 65.

EPA has allowed the old warning statement below on the label.   The label is not the only way consumers/users can be notified. Warnings can be on store shelf signs or tags, and at the time an item is purchased electronically.

California’s Office of Environmental Health Hazard Assessment (OEHHA) announced changes to Prop 65 notice that took effect August 30,2018. Companies have one year to comply. The new Prop 65 statement is more in line with EPA’s Label Review Manual

Old Warning Statement 

 “WARNING: This product contains a chemical known to the State of California to cause cancer.” 

New Warning Statement

“ [image: cid:image001.jpg@01D34805.FA365F20] Attention: This product can expose you to chemicals including [chemical x], which is known to the State of California to cause cancer. For more information, go to www.P65Warnings.ca.gov.”

Issues/concerns associated with California Proposition 65

1. OPP should not allow state required language on the Federal EPA Pesticide label that could be false and misleading.  

a. EPA is not always the source for a pesticide being on the Prop 65 list.  

b. EPA may not agree with the science of the authority OEHHA choices to use.  As we did not agree with the authoritative body OEHHA used when the stated that glyphosate was a carcinogen. 

c. EPA resources are spent on this state initiative that could conflict with the reviews that the Agency has done.

2. Other chemicals are on this list including inerts. EPA has only supported voluntary inert disclosure.  Since Californians requested that the chemical be named in the Prop 65 statement, inerts would have to be disclosed.  

3. OEHHA has wood dust on the list as a carcinogen. EPA has registered much containing pesticides that must have the Prop 65 statement on the mulch. 

Facts:

1. DPR comment on revision to PRN 98-10 that Prop 65 should be a non-Notification

a. Change by non-notification requires public comment.  

b. Prop 65 language could be considered a non-FIFRA element under PRN 98-10 IV.C.  

2. False and misleading

a. OECA’s Response –Prop 65 states “known to the State of California”, we do not consider it false and misleading.

b. OGC Concern – Glyphosate where we don’t agree. 

3. FIFRA Section 24(b): States shall not impose requirements on the label (Cal-EPA does not require Prop 65 to be on the label)

a. OEHHA does not require that the prop 65 language be on the label.

b. DPR also does not require registrants to place the warning on the label. However, some registrants have chosen to add the verbiage.

4. Resources to review – Current and future increases

a. 84 pending in RD and 10 pending in AD 

i. OPP is not processing new or revised Prop 65 language

ii. Old language is being maintained if no changes
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Best regards,

Dave Lawson

Director of Environmental and Regulatory Affairs
Western Plant Health Association

4460 Duckhorn Dr., Ste. A

Sacramento, CA 95834

(916) 574-9744 Office

(916) 215-4733 Cell

WPHA - Committed to the agronomically sound and environmentally safe use of plant health
products and technologies.



